
"BIG SIX."
Decision of the Court of Ap¬

peals in the Case.

TWEED TO BE RELEASED.

Dissertation on tlie Writ of
Habeas Corpus.

1«K TKHBOBNB CASE MT A PRECEDENT.

Tw*ed To Be Rearrested on Civil and
Criminal Process.

THUKE MILLIONS BAIL DEMANDED.

How the News "Was Received in
the City.

Once again the citizens or New York have an

opportunity ol reopening and discussing the
Tweed case In all Its bearings, for the news
which came yesterday to the city ;o the cirect that
William M. Tweed hn.d been discharged by order
of the Court i f Appeals created n genuine sensa¬
tion In the metropolis. it was stated
.that the Court of Appeals has reverted the de¬
cision of the lower or Supreme Court, In which
Judge Noah Davis had given the judgment that
had made a twelve years convict ot William M.
Tweed. Later in the of.ernoon the decision of
the Judges or the highest court of the State
was telegraphed in lull and every
oefali ot tho rumor was ccnflimcd. It was im¬
mediately asked by every person who met another
»et«on In the streets, the cars, tho ferryboats or

rue stnges, "is Tweed to bo let out?" or "Are
they going to give him a chauce to escape V Of
oonrsto there were many deep and anx-

lons sympathizers to be found, among
politicians in particular, who seemed
overjoyed to hear iliat Tweed was to be released,
&u<i tn nearly every instance it was noticed that
tuo-*e who wished to see Tweed free were loud In
their denunciation of Tammany Hall and John
Kelly.

, TER BALI OrENS.
At an early hour' the SiierlflTa office In the

County Court House was visited by a

number of tho Tweed sympathizers, who
wanted to know if Tweed was to
to be let ont at once or lr lie was to be rearrested
and held on any other cnttrgps, either of relony or

on process of civil suits entered by the city to re¬
cover the enormous sums bf raenev stolen. Some
01 the visitors to tho white marole building in the
Parfc, which Is one or the monuments of his
rtrstem, did not go ints the Sheriff'*
office, but waited outside and discussed
lils probable release, la all thefr discussions it
was observable that tliey displayed an ut;er Ig¬
norance of the liw as to how Tweed was to be
Cleaned. a number ot these people expccted to
»<?e Tweed drive down to the courts in an open
barouche, distributing smiles ami largesse as in
me old times, but be came not, and tluaily among
tue groups in the City liali Park it was whl-pered
mat. after all, the "Old man might not get out."

IN THE enKRIFF'a OFFICE.
It was understood that Tweed would he rear¬

rested an Boon as official notice was gtveu In the
regular way ironi Albany to the Warden of Bittck-
#vell's Island, in whose Penitentiary Twoed is con¬

fined. an<l it was rumored that fresh criminal in-

tllctuients bad beei* prepared against him, and
that his ball on civil suits alone would be so large
that Tweed would not be able to lnrnl*h it, and
that It would be Impossible for him to find two

persons of good repute whoso real estate would
turtles In Its aggregate to fill his bond.
? representative of the Herald, who nad beard

taesc different and conflicting rumors, called on

Major (jolncy at the Sheriffs ofllce, and made all
riecewary inquiries as 10 the truth o! the rumors,

fciajor guincy, wno is Order of Arrest Clerk in the
sheriff's office, furnished a copy of the order of
arrest for Tweed on the civil suits which are being
pressed aga nst him by Wneeler 11. I'eckham, cn

behalf of the "Bureau of Municipal; Correction."
Tne document reads as follows, and, as will be
seen, is issued by Judge >ouh Davis, of the
Supreme court: .
Hupr«me Oour'.City and County of New Tor*..The

reople ol the state of>fW Vork vs. WlUiam M. I weed,
i.npl'aded with the Mayor, Alderman nod Commonalty
«l the city ol New tors..onir to arrest To the
ttberlft'of the city and county ol N-.-w VorkIt appesr-
tn( ir> uie l>y affidavit Hut a aufflcleiit cau«« of action
exist* lu lavor of'llie above n*<nert plaintiff against toe
above named defendant. William M. Tweed, and the
es<e is on* mentioned in section I7W or the
co«ie of i'roce<iure, and the «ald plain tin
having given ihe undertaking required bv law, vt>u are
ro juiro.i forthwith to arrest the defendant, William M.
"J ws«d, as bulore rcqnirrd in this nrtion, and nolu hlra
to t>sil In the mm r.t ft OUD.OO4 aid to rctnni tnisorrier
t.>lh« Attorney ».'en*r*l st oar office styled "Bureau of
MnnlalMl "orrectlou,"'In charae of Wneeler H. Feck-
bjru. No. 18 Wall *trwt, New York, on the first day of
Julv, 1875. and yoa are required fnrtlrwitlt to return the
order tharetolore mad* for such arrett. Dated April MX
ISTS. MOAii 1>aVI8, Justice supreme Court.

VKItT L1TTLK HOIK.
The Herald representative, in a conversation

with Major guincy. obtained intorinaiion in re¬
gard to what was being con* about Tweed. Major
guincy said: .

'¦I nave sent Deputy Sheriff McClonigal to Black-
well's istand with the order of arrest of which
you nave a copy, and he was un the Island at
nix o'clock tin* morning in anticipation ot the de-
iWon of the Court of Appeals. I shall wait at the
uince until sue o'clock this afternoon la case that
bait lsotiored for Tweed, and I shall be on hand to
receive it."
KAohtfk.How much will be the amouut of ball

necessary, and what ate tno qualifications* was
next asked.
Major gutNr.Y.Tli-* amonnt is three millions,

rnd there cannot be less than two securities.
itRrtiRTKS.Tl hat amount will those two sure¬

ties have to qnaiily in, and what must they vfler
for bail?
Major Qcinct.Bach of tno two sureties will

have to quality in )6,ooo,ooo, and It uiust be unen¬
cumbered real estate which they posses*, and I
must, by the law, satisfy mtself that they are men
of good repute and standing. And In caso they do
not appear it will be necessary tor Tweed to de¬
port *:t,uoo,ooo in bank to order lor his bail.
hti'OKTKK.Do yoa know who ia going ball for

Tweed t
Major Quiver.I have heard a number of names

mentioned, but 1 have not acen any person who
was wuiiug to offer toe amount named. 1 cannot
tell anything about that.

iu lurtfeer Conversation It was discovered that
Tweed'* iriends were working very hard, bnt were
much pn/.zica mm to what tney soouid do, and it
was known that the order to arrest could not be
.erven until au official record sad been
giads of the notice of diachargo from
A.bany and that the record must be made
in the lower court or Supreme Court,
wao.te decision n.ia been reversed bv the
Court of Appeals. This order will he received this
morning, and nothing can be done for Tweed'a
release until this rscord haa been made, and
then he will be rearrested on the civil apits and
complalnta aud tne affidavits of Iagersoll and
»;<r»ey and the othera who have betrayed the
Ktog into the hands oi the law.

TO BB AHRKSTEU KOK PORnKRT.
At the Sheriff's office it was ImDoarlble to as.-er-

tmit whether th- rc was or was not a Pinch war¬
rant lined lor Tweed s arrest on nuy further
r. iminal charge*. The peopio at the Sheriff's
office concealed what their knew In regard to this
niattr, singularly enough; but still it leaked out
that there had been a bench warrant issued, and
Deputy Hue riff John T. cummmg acknowledged
to the writer that a bench warrsnt had
been 1-Tue.i i,v the District Attorney aud had been
placed In his bands, and tnat It waa sent yester¬
day morning to Deputy .Sheriff McOoni^nl, who
was on Biactweil'a Island, and thus it*will be seen
tlut Mctiontgal hag a bench warrant to serve on
Tweed an well »n an order of arrest. The
bench warrant In issued ou a charge ol
'oigeiy agalnat William M. Tweed in having pro¬
cured the signature of A. Oakey Hall feloniously fo
forged warrants. Deputy bheriff Cummlng de¬
clared that bo did not know what toe warrant
was f0", and the Clerk ol the Court of Ses¬
sions, Mr. Sparks, dsolarod cauMeusly tlut
he did not see any »u<;h document, but
that he had heard that there was snch a docu-
a.eni In existence from outside parties. The
writer also called on Assistsnt District Attorneyl.yons, who was reposing on a sofa in
tne District Attorney's oflic* languidly, nod
this official also said he did no»
know anything of tne bench warrant.
*.1 he wa.H willing to adum that tnere were no less
wan thirteen different criminal ianctveuu

It was rumored last crenlnir that chin., iu.

lln and several others had oAreU to m MlPtor
^cne«bUt it Trlr?Z*r no c«rt»'n* o? r'o.T-
iivcDt33. is ts certain, however, that a hAnrh

Wl»m« m' Xr^l\ "as ,been
MPrvfirt

an<1 that 11 Will *>e
served 011 him to-Uuf, or the Dooutv Mnnriir
McGonlxal tins the other alternative oi scrvlua the
orrter of arrest in the civil suits first Jtie
order oi arrest and bench warraut cannot r.
served at once, and it Veeius curi.iu!
enon-h that the bench warrint Is ot
to be served by the detective* of the District
Attorney s offlce, who are usually detailed to wer-
loi m much duties. It »u, Uowovor staler} *««¥££
2fy.Slte.r.noon thof ,Jelecf'^« Kl«»la and Conutrs?^rriie«:cKS
accepted T\ti iffe*clvU iuIt>!''U^^ .̂.
Deputy Sheriff McGomsrn,! remamC'l on ktuAk

cell's island last night, uud wilt t>e leaov to ober

renat,e,vh«r ,!M£rkT raa)" bo -.ent rol.m.0 H?
Major (lurnoy:.

JcHr,af, b rostcrday noon to

I c.vn't tell when Tweed will to disehanr»>t win

tVoriV Albany*"® Ul' 'uaw"lt ,he "uwoSldTi?'''
THE DECISION.

The following is the full text of tlie decision as

rendoied yesterday ia me case of William M.
Tweed.
In IhcOonrtol Appeals-Tho Per.nle ox ml W.l i.m

».
lllaulUrr l'rror- vi. ,lud»j!t if LtocnrabS?

tendant In erroi; liavid Dudley Mfia o.6»V t' e\."
utocK and \v. O. Bartlett for relator- «' ift f.' ,om-

.arson shall no deprived ot hi" alertv ""TttioSfdSe
Ma rig"rand
oi liberiy. Hie Malnta* which have bc'un Diiud in Kb-
and from the tin.,, .i Cbarlos XI. (31 Car It ?21 ni.,t £
tr.ist.tni.: Iron, the tluie oi it« orRa liwUon hWv« ,,«r

g, "TOUS' zr"
or to obey it mid providiog for a speedy return mi »

nccnraln^'to iTullTX

leaped only to the jurisdiction conferred bv almoin
upon audexerclsod bv judicial omcoia out of courtThe

ku'* regulate too exorcise of tin. jurl»dlctioii
aa well by court! as magistrates, embracing uotonlv
cases iu vacation but lit t,rin time" (J KS il
F.dinonUs hd. 511. Kcv. Note*) Tla i r

' rm'J. i
?Vbrog#icd or lta ««>ciencir curtailed^ b^lemJlativa
action, und cHst^s within the relief afforded bv it at com
mon law c annot, until the people voluntarily iurremffr
me nulit to thii the greatest or all wrlu by w amend'
rn«nt ot the or^unic law. bo placed bevond tlie roaoh of
remedial actiuii. Jhu privilege of ino writ cannot lie
even temporarily suspended except lor the ^at'etv cf ttiu

article f ,r«°,n. «" J-va-iSn". ."n^inUon?
.riiLit- i, »e< tion 4.) i ne renici v aifuin.st ulcirji imnnu,

onmctit aiTorded by this writ aa itXK a, d uiii
law Is placed beyond tbe pale 0l lecwlaiivo

1I>n' rxceI't l')at it may be suspended wlien initilie
I, h

reijlines It, in cither of the t»-o eincrL-encles
named in the constitution. Thin pro vision ot^thecoast*
stir I! nit Itra"s,;rlpt Of the former constitution of tli«

ii' Jv o i j J ' k* intended ttiit tbe trainers
of the Itaviand siatutca. hr which the practice ol the
courts In term time was placed under the same lecuia-

.1r"?i!l.\t^t whlch ha:1 ,Tnm ""1 or^U pr°«.-?.h..d
toi the oIBcers upon whom power bad been confefr»<i
h »"n "me by statute designed to taierfcre with

or lo0,^"^ vlV.T"rrt!??iMir,« f.er
*

¦*" the Tu rtJitlo,i«'n
the writ Itself, which, in respect ol the Jur&ufti'on of
the Supreme Court und Court ot Chancery.i"bo\.nd
tue reach ol legislation. Bringing the proceduw n

1VL?S.W' " ,v' r' "-1 ,ln vacation within the wina
era I rules removes all dcuWt that thw intent whs iiiat
every court and offlocr Jjayinvr power to grant a writ r»f
habeas corpus and to pans upon

rPlt °r

IrnK i.xgautt or an iivrniRrnuEKT
lias and may ex *.rci o in the form prescribed !>v 1/i-v aii
the power exercised at common lilw by the Cni^t .

King s Beneli In England an,I ine supreme Court ot this
. corraapondipg trlnunui with us. fhere is

no o^.islon to be alnrmeJ or to lie IrKlitcncd out oi mir

propriety lest by reason of the number of tnagls'ratea to
Whom .this ureal power has been committed^ the jude"

rti.8Uper;"T c0"rU wl" be nullified and tu.ilc:a'l
proceediiiu'a rendered uugntory so far as they liiteriern
Willi personal liberty, i he power has existed in raiinv
Inferior magistrates lor more than three-fourths of a
ientury. The taws nnd judgments of cotirts have ben
Thr ""dH,wltV0Uf, I n te rrdptlon by ft^ai.s ol
thl# witt of liberty, and although a th'rd ot
». century ainca^ a distinguished Executive

finiM ^tate called tne attention ot tbe L-xis-
Uture to the very danger now invoked as a
reason tor bo construinj tfte statute as to contrin ihn
lurisit 'Hon of this writ ihe X^egislature did not uartiri
pate in the leara .-xprcsaed, and suffered tlie aratute, to
main ill that loriu, by which the liberty ot tlie citizen

would have the largest protection. "J Hhl t& No^
m.t"^.il!ir.Kal'urc ln th,^ '*w ,hat Inferior niaglstruics
niiv, when thereunto called, alt In iu.lgmcnt nuon tlie
lurfsdietion of (be 1.1*1,e*tcoorui wbinS.r
lu'.it'niems coine collaterally before ilictn
win lie tor property seized, or for the Imprl^nmeo t of
.Pcr-on by virtue of thojudamem of the highest coort
of the statn. If it has not jurisdiction of the per"n or to
give the judgment, and a justice of th« peace muat

I'V" >'P"» the jurisdiction If ihe notion^ chances
fo t.e be lore liim lor trial. Jt matters not wbat the gen*
eiaj powers and iurisdtctlon or a court mar b» It it snt
Without authority In the particular case Im Indgmenti
and ordera are mere nullities, not voidable, but SinnIt
void, protecting no one acting under them an I co-ist£
uttng n. (andrance to tne prosecution of anv rtght
(Elliot, va. Piersoll. 1 Peters. ?«.) Tne distinctionUp'
tween court, of limited and at geneial juriadleSnu
this, that when their acts anc JuJ^mcnts are ruli^u ujoti

fiber as giving a right or tarnishing a defence the laMi*r
1« presumed, wluie tbatol the former must be proved
But the presumption 111 favor ot the jurisdiction 01 the
court ot general inril ctlon la occ.of ficPand not eSLcm
sive. It may be rebutted. If It deaends uoon th«

existence of certain facts aad the court has passed nnon
lhose facts the determination la conclusive until the
judgtucnt has been reversed or set aside, and this rule u
as applicable to the judgments of inferior as of superior
courta (Staples vs. rairchlld, 3 Couistock II Chainuntr
Canal Htnk va Judson. 4 .saufen ) There ia nrrtMn!
startling in ihe spol.catlon of tSSm wSu reo^m^
prlactplea to pioceedlngs by the writ of habeas rornns In

c"'ie" restrained of |,,s Uberty undS^olo?
?L Jl{?lK 41 Procn*""'«» absolutely void. Neither should
the Habeas Corpus act, which judges have ''revered aa

the bulwark of tbo con»tltuuon, the Magna Chartn o?
personal rights," o» shorn or Its power?

a subtle and mctaphystcnl inter.

P,rV*»o°. Eatber should it receive a liberal constiuc"
r '? ',l,rm.onr w,u' "»(rand purpoae and In disr'aard
it need be, of tne technical language used this aci hak

aiwy. been construed In favor </and not atalnSt Vi!i
liberty of the sublect and the citizen and the reartiM
must be the same whether tb- beneflVof uVs invoS'd hv
Ihe pureat and best ciuxen ot ti.e State or the areata.^
Tbe'iawts 006 m°" WOr,,1,' ofcoudl».'a PuniLmsSl

no »BIPrPTO« or rXMOPK.
and suffers no man. be he guilty or Innocent. to he de¬
prived ot his liberty except "'by doe process ol law,'' and
the writ ot habeas corpus Is as available even to the
guilt}' and be whom the popular voice would condemn
as it hit* urovnd against commitments tiv the King in
council. But i Ik: act need* no Interpretation ami Is in full
accord with the common law and ihe adjudication* liolh
in this state and In Kngtaud and with the constitution,
l'arsons committed or detained by virtue ot the linal
Judgment or decree ot any competent tribunal of civil or
criminal Jurl«dlctlon, or Of virtue of any execution
IfS'icd upon such judgment or docrce, arc exprussiv ex-
rinded troui the benefit ot Ihe act. f< !<evised ritstute*.
MS, nee J.i Ana if upon the return of the writ it appears
that the party Is detained In custody by virtue of such
judgment or decree or any execution Issued thereon, lie
uiuit be re in allied, lib 567, sec. «0.> such pun-oas are
deprived of their liberty .*!»> due proccw of law," and
¦re not within the purview ot the constitution or the
purpose ot tne writ. To bsr the applicant from a dis¬
charge Irom arrest by virtue of a |ud*mcnt*or decree or
»u execution thereon, the court In which the jndginent
or decree la given nOR have ha<l jurisdiction to render
auch iudgmeot. The tribunal mn«t be competent
to render the Jndgment under some clrcum-tau-.-s.
1 lie prohibition or the torty second sec ionofilie Ilahra*
Corpus act, forbidding the inquiry by the court or
officer Into the legality of nnr previous judgment, de¬
cree or cxscntiou spucined In tho twenty second section,
does not and cannot, without nullifying m good measure
On? provNlous ot that and other tactions of the act, take
from the court or officer tho power or relieve him irom
the dutv ol determining whether the process. Judgment,decree or execution emanated from a court of competent
jurisdiction, and whether t.he onurt making tbejndg-
motit or decree, or issuing the process, nad the legnl and
coDS'ltational power to give such judgment or send
forth fucIi process. It simply prohibits the re¬
view of the decision of a eoart ot competent
jurisdiction. If the record shows that the judgment
is not merely erroneous, hut such as could not. under
circumstances or upon any state of tacts have been pro-
bounced. the ca-« is not wlthlu the exception ot the
statute end the applicant must be discharged. It tho
Judgment Is merciv erroneous, tho court having given a
wrong Judgment when It had jurleuintlon. the party sg-
.nevedcan only have relief by writ or err- r or other
process of review. Re cannot he relieved summarily bv
habeas corpus. The Inquiry is nece«aaril,v in every onu
whether the process is void and the officer or
c.uirt having Jurisdiction ol Ihe writ luu.it pass
upon It if a process gi.od In form issued
upon a lodgment of a court listing jurisdiction, either

Cneral or limited, must In all ca*«s be summed
he valid until the judgment be reversed upon

error the remedy by writ ot habeas corpus
will be of but little value. The distinction be.we. n
Judgments void snd those erroneous, and therefore voli-
able, Is recognized in all the cases to whirh we nre re¬
ferred. All the eminent Jurists who delivered opinions
In the celebrated ca»« of John V. It. Yale* in its various
phases and htagea, as reported (4J.K., 11*, ft; io.,882. n: ib.,i'.7 and X»-t lt>.,*IMl, aftlrm the doctrine, although they dit-
fered widely In their judgments Hi thut particular aee ;but their differences, as well as the ultimata decision of
the matter, turned upon the peculiar circumstances ot the
cite, and do not t*ar. except very remotely, upon the
question now under consideration. Mr. Ilili in his
valuable note to the McLeod ease i3 Hid, M7) has care¬
fully ana with his usual accuracy epitomised, the law
relating to the writ ol habeas oorpus, and pointed cut
the departures under the statutes et this State front the
common law, and

MK morositions *"nr*outgo
bv him arc well sustained by the authorities cited In
the note, and so far as applicable to the case in hand
may l>e briefly «ummed uo. *s well at common law as
under the statutes of this State, if the partv u detained
<jn process t*e existence and validity ol the Process are
the onlv tacts In Issue, and the rl«ht to inquire into the
validity ot the piocese Is co-extensive with that which
U allowed in actions for false imprisonment. It the
process is valid on Its face it will be deemed prima
facie legal and tne prisoner must assume the burden ot
imt>ea< hing Its validity by showing a want of jurisdic¬
tion. Krror, Irreguisrity or want cf form is no objee-
UoS. nor Is any detect which mav be amended or reme¬
died hy the court from which it Isaaea. II there was no
legal power to render the Judgmen* or decree or issue
tha process thera was no competent eouri
and, conseqaently. no Itidfment or process.
All Is coram non iudlr# and void. (Section 3 Hill. Note
supra, pp. ttt9, Ml and Ml. aad ca«e cited.) When a pris¬
oner, convicted In a court ol local limited jurisdiction,
sought to be discharged on habeas corpus, on the ground
that the offence was oommltted without the jurisdiction
of the court, Ihe application was denied. for the reason
that the indictment charged the lochs in quo to be
within the jurisdiction of the c»urt, and that fact tnnjt
hare 00*11 f iuuil !iv tha mrr W tra'rteseul oe the 'Unadie

the record would be *ooloa uL« f9"5i^P**ri"* "P""

js«w-«7i:;.£r"°»W ® ¦""<«

ru£-;sS»S-'W*
jpwus

ijsawf
ir^.^'atessr^.te . i'<" "
than one penalty lor oxrr, iini n.2 1 Peace lor more

« P»ity oiS^r0 '? , day w« heVv"!^i"f
w.VS.&i'a %T«! «*.2"-3%MT%r!S2^fe^HS5*rM
had nn'ii^doubwS rtifh^'wben'brou*tR
"!a^i£te'n«!.',"<f'"ntf<?uV sVrhoMfraVVTi,m"|(, ''',<

SSSHsfypS
E?°W
ot competent iiiriedicMoi? «>! ® ¦''..'ifuient ol a court

under u iudcmerit of a roir» m-5! L », I>«""»er i« beld

|SHSS^£a£l|ss.rKiM,r' '*¦ ."» &o.ir.
r. .,.. .

A CASK I«f FOI.VT

n*idto?dErcau»r^"».

M.'llcr /iSlvXcn iVT-:'liV'S

mmmameat, if V%heC°^oo,rrl halif,orn..?°. V8 ®

of ltWc!'y "ml ^itb|J°tuV.tur/iSIctiln

pipsiaiiiSxmi»«Hot USMImO to BO Im-'k of It fAr"r"111

ar»».«.is&fti &u
T1IK ACCUMOLiTSO PCXj<mv»<m

cba rged'ilube'eln'fie lndlctn,«ntTn^ethow*°ee* M
to join in flip Hanie 1 n a i" {menu oounE? tHr L as *Srr.or

wifMn u^iounty'of Ne/vSJiTi" d neoewilHSdT
flffwuXHJSK&rt ?heffltrUl ULdr}U- i":
£'"12

,h«

i^tiT''ra '""S^ £'r n1'0"*' 8o?afleet Ihe iurlfaic^ion'
in other words the Court had jurisdictionto iViIL» Al»..»
.a well as right dtoUiotw in all the stages of lb* nrosecti

Hop, and whether those mad* wore rftStor*rKt
not bo raised on habeas corpus. I his rcnderiTt nSS««.«*
sary to couiider hi much detail. Jr « all «?Z h\"
tliey may incidentally and i,» ?fie
tton ot the Question actually

B&iafra-

Ca.M in wWeh tU ,r,S' hi 'OT «* to"1,0,"
propriety of unitln* for the purpose* of a trial

compoVthp ^o%VncJul^"^,i^1 'X'H&St®*
t»io^>h (lii^tnui oflonc^Jbut!Tn'a(ft>as'i»n^erin
ano8i?ieVa\u^^ence a'ated'i^ditferent
different circumstances to amt "be Stlde^e ih.t m«v

there are oa»o* to wiitc.t reierenca win thl:«rnt
be made, in which distinct offcnccs hava k£T2
otnefl 1a ..jisrstfl count- in tba ^:mc tti'"'tnimT .n? ^
has not beeo held error. Ilow/ar iheW "as?! h/lfiiv

r,vete?ie cM(,n5iXne«d'VisSPk?
"ftwo^r &eT^CnT^ h".vP«,5^Fi?Ks'S5fia3^
prarUce pursued in this co-e, and doei not «Mti^ tt k5
Implication or otherwise. The lirtsl^ure hS H. t.L^
roiodii evideMiy. convictions at dI(lrrent t

^r,^o^?o!aete^
^nth.nd.^nreB,te.rl.|, ^ctmeTC
3% suMt. ai?d XTr£K,«*S,r»ItrAn"Sr .5
jlble oniUaions iu tije forui of sentence uiifu 2? tlJ?t
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tb«y niu*t be ot the name «r«de mi /e<tiiipe tb(> wmf
judgment. If judgments nnv le diatrnmiive and nimn-
lativo it is difficult to wo why there shjnM he nn Iden¬
tity a* to their char.ict»r «nl extent ot ptinlshMent.
Htatatei have been nooeaiary to_pormlt otr. n< ot dn-
fterent degrees end reqn'pln* <iiffiT"nt punishment* a!-
though relating to the sum- jnhJ«rt matter to lie Joined.
(I Arch. Cr. Hp. mi PI. 01: Kano vo, h ople \ W. R. :0tt
People ?«. Wright, tilt.. IW) The adjudication! "f oar
own State come far shot tot warranting distributive or
cumulative punishment* upon distinct count* anl fop
different offer.eea. The first mie to which wp ar* re¬
ferred Is Kane vs. The I'eoP'e, ."Ui ra. The plaintiff in
epror wa<i indicted for the nonperformance ot hl»
duties at a director of a turnpike company.
The Indictment contained ttro OMiita, aud there was a
¦ .'IimhI verdict of guilty and a line laipoeea ot MR.
Tpoti error the flrat count na* Ui>ld detective, hut the
verdict and ludgmi nt were applied to the <iccon<1 count
and the judgment affirmed, tt I* true the chanoxilor
nsjs, obiter. that It a distinct punishment had been In¬
flicted fop the offence charted In e.tch the |tt tgmcnt
would only have been reverted aa to the flrat count
I'tatH, at tnost, ta but an intimation of rlie opinion of
the Chancellor tiiaL, separate lodgments alfhthave been glvan upon each count. but
it m not evidence that the law authorized
It, and there i* no IntimaCon that the
Court coakl huve done mope tban distribute the full
meiisure of punssibment prescribed for a s'ngl* misde¬
meanor between the. offence* charged in ttw two counts.
Tlie People y*. Byndrra ill W. K., i'J3) w *s an Indictment
cJirtrtjln? th i r rtaoner on different < onntt with making,
forging and counterfeiting and uttering and publiablng
at true a check on n nana, und the conviction was ot
the forgery. The Court merelv hold there wasnomia-
loln.ler Ot count* and that the proeectltor wa« not
bound to leot upon which count lie would a*k a con¬
viction. People va Hill, IfiH, ha* Hint as HUM
iiearinif upon the question now before tu,
irtonply holding tliat whether a dutplct aitorney
an on Id elect between eounta charging different
fclonlea win discretionary with tlie Court and not the
gubiect of review on writ of erroj;. People va Coetello,
(1 lien. rU), was ,m indleun'nt agiifiat three persona for
at-.empting to procure an abortion upon one Knlnri
Marache. In two of the count* the attempt wag charged
to have l:aen made by adminlaierMlg drugs, and in other
rwo by mean* ot an inafrnment. on the trial evidence
wa* given Implicating all in the o«e of the Instrument
and two in tlie administering ot drills, aud ibe jury
found two fulltv on all the cuffbte, and the ttrree on the
flrat and second. Hie Court bWd that when it appeared
that t'ostelto wa* not Implicated in one of the offence*
the prosecutor should tuve been put lo hla election, and
. new trial wit ordered. Ilodamax « . hu Penoia u

Den., 294i, decides that on the trial ofan Indictment for
selling Honor without license the prnsecutorlcan only give
evidence ot as many distinct oifeiies» .< thure are count
in the ih.Uc'ment The Imltotment contain* 1 Ave counts-
and on a general verdict of guilty, tt fine, a single pun¬ishment was imposed. But for the error in the ad¬
mission of evidence theconviction was reversed. The
case is not nuihoritytor cumulative punishment. Peo-
pic vi dates <13 W. It ail) was an Indictment for ob¬
taining the signature ot one John I.uulow to an instru¬
ment iu writing, In- false preteuees, tlio same ollMct
being charged In different forms in two dlstluct counts.
The Oourt inorely nay in answer to the objection that the
prosecutor should buve been made to elect be¬
tween the two counts, that that was in the
discretion of the Court ot General Sessions, and assert
generally that a defendant may he tried at tlie sauio
tmio lor different offences charged in the same iudlct
inenl it the offences are ot the same grade and subject
to the Mme iiuulshment

I have thus aula! a greater length than would ordi¬
narily be deemed necessary, referred to the several emus
cited from our own reports, and it will be Mton that no
w arrant can be lounri iu any ot them or in any remark
carnal or otherwise by any judge lor cumulative punish-ment upon a conviction or several offeuocs charged in
u single indictment the ablegate punishment exceed¬
ing tli.it prescribed by law lur the grade of offence*
charged. The ru'.e as claimed by implication
colls for a single judgment tor all tbe
offences charged in the indictment, mid ot
which the accused is convicted. It requires that the
offence* joined shall be of the same grade and bu sublcct
to the same punishment.that Is, not only punishment
the Mine in Kind, lmt the *ame in degree, l'hlscan only
be imoortant to the end that a single judgment, equally
applicable to each of the offences, may cover all, nnd a
sentence the maximum of which may be lawfully im¬
posed lor each. If several judgments may be givuu
upon a simile Indiotmont upon a conviction for several
disconnected offences and tlig punishment* may be sue-
ces-lve and cumulative there in no good reason why
the offences joined should he of the same grade or sull¬
ied to the »atno punishment, lor the Court might so
impose the sentences tor the respective offences that
each could be fully carried out without interfering
with the others. A prisoner couvicied of several misde¬
meanors, for which different penalties were prescribed,
niiclit bo flogged for one. fined for a sccotid and impris¬
oned tor a third it the doctrine contended lor by the
prusccution can bu ^maintained. 'the qualification
ot the rule that the joined offcuces must he euual in the
law. subject to the same punishment, has no foundation
in Drincitile arid must tall. If, as has been done In some
eases, the maximum punishment which the law permits
for the grade nod character of offence charged is dis¬
tributed among tRe several oftleuces of which the oris
oner is convicted, according to the demerits ot each, tho
aggregate punishment not being In excess of that al¬
lowed by law tor a siugle offence ot the saute
kind ana degree, thero would probably be nothing
illegal, conceding that a person accused of crime may he
tried upon one iudlciuient tor several and distinct
offences committed Ht different times, i mincnt counsel
claim with great Plausibility and show ot reason that
the rule permitting the trial of a person tor several
offences at the same time is not authoritatively estsb-
lishcd. and that it ought not to be. 1 cannot do better
thau to quota liberally from
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before referred to, and adopt his langliege for the rea¬
son that hs very eletrlv ai d tersely expresses the posi¬tion and tbe arguments in support ot Hand which [
deem worthy or consideration. Thar eminent jurist,
alter referring to the analogy between civil actions lor
penalties nun criminal preeecutions says"And accord¬
ingly, except under some statute expressly authorizing
sucti a course, it has not been tho practice to allow two
distinct offonoes to be iri'd at the saute time, either
by indictment or penal action. B; sides the con¬
fusion and cuiiiarrasMiiuut lu which a trial at
on;' tune tor many offences would Involve the accused,
sticft a practice, if tolernted, would break down and
utterly obliterate many principles ot law that were not
onlv well established, but essential to the -aiety ot the
altizen. Nothing is better settled than that the e v II re¬
putation oi tho accuscd shall not be offered to strengthen
the proofs Agtilnst him. That other misdeeds shall not
be alleged, proved or attempted to ha proven, is equally
well known to the law. If the public prosecutor or .
common informer in u p»niu action could put an unpop-"nmr person on trial lor every delinquency imputed to
him, by common fame such nn one tnowevor
Innocent) might often sink under tho -weight
of unmerited opprobrium. The usage of employ¬
ing numerous counts to guard against a pos¬
sible variance between tho allegation and the proof Is
tho sole cause of any misapprehension concerning this
matter, wliloh may appear in save few- lujiolal
opinions. Because there mar be many counts in an
Indictment or declaration, and each on ile face must bs
for a different offence, it has huen hastily assumed that
distinct and different traductions occurring at different
times and places ami constituting so n-anv different
offences m»y be given in evidence on the trial of an in
dicimeut on a penal action. Tho taw ca».'» that are to
bo found giviug no aupareitt sanction to this notion are
not sufficient to establish It. The learned counsel with
his u-iisl a< cunieii and discrimination reviews the cases
in a no'e lo the brief and shows that bis position i" not
without foun 'arton, nnd I iucllno to concur with htm in
opln'on. His arguments appear to 1110 unanswerable.
The practice of putting a man on trial lor distinct
oflVne?s at tho same time is fraught with danger
to the accused.- and can never be done except
at great risk of doing injustice. Tho law Is tender ol the
rights of those accu^oI of crime to the extent of secur¬
ing to them bv evary moans a inir nn-l impartial trial
by a jury of tliu country and protecting them against a
coevlction under the forms of law but without an ob¬
servance ot and adherence to all the lorins and rules of
law calculated to protect the innocent; bat If the prac¬
tice should he regarded mo firmly established that it can¬
not be reformed except by the Legislature tho result
of divine; 'uJgments and cumulative t>uni<hment« doe>
Oottollow legally, logically or necessarily. Reflrenre
will be mu le to tho reported decisions In England, in
which it is claimed tbe Joundatiou was laid not ouiy
for the joinder ot several djrflinct mlsdotuoanpr.* in otio
indictment, but tor cumulative sentences or pnmsnmenu;
but It Is quite evident that there would probably be no
precedent ol cumulative punishments, each to the full
measure allowed by law as they were Imposed iu the
ense before us. The reason is obvious. In England the
punishment for misdemeanors If, as a general rule, dis¬
cretionary with tho Court (1 Htissell on crimes. 4th
Londou ed.. p. MX. 1 eh. or. law 710; 06 eo. 3, oh. 1-8;
1 Vict, ch. U). 11s the Court could in all crises, upon a
conviction of onr or more misdemeanors, pass such
ludcment and uipose such punishment as It snonM
deem proper and apportioned to the .crime or crimes
clinrged. finnnlatvs sentences, cach fully exliau.tin*
the statutory power ol tho Court iu respect to a ..ingle
offence could not lie imposed, as tbore is no such
iln.lt, and cises In Knglanu within this rule nnd
lorm ot puni.-limenl would give no color or support to
the ptesent judgment The doctrine Is ».ild to have had
its origin in an expression of LorJ Mansffekl In "Kcx
vs. Benflell, 2 Hurrows, 9SU" In speaking o» tho deci¬
sion In Hex vs. Clendon, I, Strange, *7n, In which it had
been held that an assault on two people could not be
jo'tiad in Uio same indictment, Lord Muusfleid thought
this not to he the law and said. "Cannot the King call a
man to nccou'it tor a breach of tbe puace bccaiur ha
broke two heixls Instead ot oner" This remark sug¬
gested n rule, whether, sound or not. which has no pos¬
sible application to tho case at bar and oauld not lti any
tense Justify the
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committed at different Unio* in the ssme
indictment If. by a sitrcln set. a like
criminal offense tie committed against
two or more persons there may be good reason wbv thejr
should t*> joined, otherwise the guilty party inar ho
twice punished lor what In in subatanoa hut one offence.
Itc* vs. Wilkes,4 Burrow*. i.W7; ..<» U 19 llow. St Trials,
l.l*,J. is not an authority tor Joining district oil. nces in
one Indictment. It is an authority tor a sentence of
Imprisonment npon a second conviction to eon»iuenc* at
the termination ot an imprisonment upon a prior con-
Tiction. to which the practice of this State centornnd,
ana is now. as we have seen, sanctioned by statute. The
report of the ense shows that there were two informa¬
tions ror libel, one exhibited In Michaelmas term, 17fi4,
for a seditions and scaudalous publication in tne Nurtk
flrUo% nnd the other exhibited soon thereafter lor an ob¬
scene and ltnploiu ewav on woman. Jhe defendant
wa« convicted of both lib?ls. and wasout'aweJ on each,
and was separately sentenced for eaoh. tSee 4 Huri1,
2SZ7-257*) Uregory vs. Ilsg..16 y. M. 974.wis error
trotn a conviction upon on Information for libel contain*
in? lour couuts and the Judgmaut of the Court sentenc¬
ing the prisoucr to be imprisoned two months on ench of
the counts, the imprisonment on each after the first to
be computed from the expiration of the imprisonment
on the next preceding count. The third was held detect¬
ive. and the Court adjudged that the imprisonment on
the fourth count was not thereby invalidated as com
laencing in future, bat that It was to be computed from
the expiration of the Imprisonment on the second count.
No other question was raised or decided. whether the
distributive lu.'jrroent was legal wss not considered,
and the aggregate punishment was not In excess
of that which might have been Inflicted for a single
offence. Wlikes was sentenced to imprisonment lor
twelve calendar months opoa each conviction for a like
offnnce. In Youag vs. Ithe King (J Tenn., 9H) the
same offrnce was stated aiffbrently In three attunes, and
hat one transaction wtts under In vextigatlon 'upon the
trial. I'pon a general rer.Hct of gnliyr a single sentence
was passed npoh the prisoner. To the objection made
oa error that offence* were found ta the IndietaieuL
Lord Kenyon said the objection would be we'l to'ind If
the legal Indgmcnt on each count was different. It
would be like a misjoinder In civil actions, but in this
ease the |n tgment on all the count* la precisely the
same. A misdemeanor is chargcd on each. Most prob¬
ably the charges were meant to cover the same Met*,
but, H It were not so, I think they may be
joined In the same indictment. With him tb« other
jit'htc* agreed, but Justice Huller states tn.t practice In a
w.ty which woulj prohibit a trial tor distinct offence* at
the"«an«e time, lie says on the face oi the indictment
every count imports to be for a different offence and Is
charged us at different tlnie«. and it does not appear on
the record whether the offences arc or am not dlstiuct;
but If It appears before the defendant has pleaded or
the Jury are charged lhat he is to be tried for separate
offetice*, It has been the prartte« of the Judges to qntsh
the Indictment lest It would confound ttie prisoner in
bis defenco or prejudice him In bis challenge of ttie
jury; for he might object to a Juryman's trying
one of the offences though he tatght have
no reason to ao so In the other, eat these
are only matters of discretion. The ease givns no
c«antenancc to the doctrine of cumulative punishments,
but by implication is edver-o to It. King vs. Koherts
(Carwew £i«), merely hold the liif rmat.on fatally de¬
fective. as too general, snd not distinctly stating a
single offence. Ho other question was before the t'onrf,
and nothing em was deckled except that the Judgment
should be arrested, because nooffenoe was well ana suf¬
ficiently stated on the iulormaiton. Iain unable to d is.
cover the applicability of Rex vs. Kingston, or anything
In the argument ol the Jalge* upplicihle to this case.
Nothlnff was said In deposing of the demurrer thero that
has the remotest t.ei.riug upon the quostion before us.
Hex v"s Oalway (I Moodv 0. XUidoes not ailvanoe the
nnrumnnt of the prosecutor. The prisoners were
charged In the first roar tot the indictment with Imrgierv
and larcenv, and In the second Count with feloniously
rerrlvins the saine goods knowing them to have been
stolen. Thev were found gailty on the second count
only. The legality or the eannetion was snbmitted ny
the I'ecorder to the judges, and they were unanimously
of opinion that the charges lulaht legally be found, and
the oonrictlou was affTrincd. but they were equally
divided w$eth*»r the prosecutor »hoa1d have been put to
his eh c ion. :>r.l tit- upon they all agreed that direc¬
tions *h .11.1 be given to the respective clerks »f assize
not to pnt h.ith charge* in the same Indictment King
vs. ,i«hn«on (9 M. and rf. 5T.» is anthority for Joining In an
Indictment a connt for embezzlement of bank notes,
under a stajiia of the realm, with a count
for larcenv of the same note*. and this
I Inter was by rea«on ol the pecniiar
phraseology ol the statute agtlnst embenxlaroent. which
rtqelnri'd thai the offender should be deemed to have
teluiiionsly stolen them, constituting tlio offence a felony
ttie samo as larcony. Kox va .lone* (2 Camp. Ml) is a
nisi prliis decision. The prisoner was Indicted for fraud*
eommlited by him ** a Commissary (icneral and ttie
question was whether the prosecutor« ould give evidence
of part ol the sum* which the defendant had Illegally
obtained under one count and at the residue under
anotner, and it was held that lit; could, l-ord Kllen-
borough *ay«t."I at* not tne slightest obiecfion to evi¬
dence of variou* acts of fraud committed by the defend¬
ant in liis office of Commissary Oeneriil, though charged
under different connt* a* distinct and sub¬
stantive misdemeanors." It Is quite evident
that convictions and separate punishment* lor
distinct offences were not in the mtnd of
the counsel or the Jndge. It Is authorltv for the ad mis¬
sion of distinct acts charged In different couuts to prose
a single crime, to wit.iraud and peculation tn office.
We arc referred to the responses of the judges of Kng-
laad to certain questions presented them by the Hoium
ui l.ords tn tli# ess* of crcooaell, reported 11 ch. and
rln., 14J to 42t, The vordict In that case was general
upon all Iha connts in the indlctmnnt, and a like general
Judgment passed against the accused upon the verdict
without discrimination, and as one judgment Home of
the connts were bad. and the Judgment was reversed
tor that reason. The contention wa« whether verdict
and Judgment conld be applied to the good count*
and thns sustained. The learned ludges discuss,
seriatim and at great length, the practice in trials of in¬
dictment tor felonies end mlsdemeanots and toe rule as
tololnder of counts fbr distinct offnnce* oa the two
classes of indictments, hat still nothing was definitely
determined tn ths Judgment of the Court or can be gall)
ercd from »he "onourrent oulnionsot llio itidgss tint will
. i.t <*. io v««sinr utiita the mtestma otaicataU by tins

record. ft woold be difficult to dedtiee from file dfllnion
collectively or that of »nv tingle judge that when tlio
punishment for a specific oflenie is limited by statuto
auU not bv the discretion of the Court, ami a conviction
is bad under an injictmeiit consisting <>l several count*
ot several offence*, >lI-tin t and distributive sentence*
0<>uld be mi posed for tne different convictions under Ilia
respective count*, which would aggregate a punishmentin excess ol that prescribed and limited by statute tor a
single offence: that I*, that tne Miveral punishments
combined could be iu ex.can of that which could. pur¬
suant to statute, be Imposed upon a eouvictiou under
.ny ouo ol the counts.
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considered. In respec t to winch these opinions must be
read and Interpreted. wan whether the verdict und iudg-
niout could be applied to the good counts and thus sus¬
tained. There was olearlv uo excessive punishment
uvBr that «i:tch might have been inflicted upon a siuulo
conviotloii under any one of the counts. It may be c..li¬
ce Jed that expression" are used by noma of the .indues
xuthoriziuz an inference that th punishment in the ag
grogate upon seversi counts might lie iuexcegsof that
which woulil, in the discretion of the Court, not which
could by law, he indicted upon a Angle count or for »
singlo offence. But It U not so seid iu terms,
ami certainty la not and could not hare been
so decided aud the judges were not called upon to and
old not answer unv luterrogatory which would resolve
that question. It the rule prevail*, a* claimed iu sup-
port oi the iujgmuut, tt limy and mu it liave etfect In uli
courts of criminal jurisdiction, whether general or lim¬
ited, an I a Court ot special Sesnloat bold by a single Ju»-
tice ol the pence, may tr.v an individual for any litnnlur
of misdemeanors of tne same grade ot which the Court
has cogniztnce. at the same time and upon « singlo com¬
plaint, and up m a conviction Impose successive and
cumulative sentences ol imprisonment und flue
to the full extent of the law tor each ol-
lence. for the rule, it' it exists, docs not grow
out of the character or tne Court., hut is a Part or the
Uw of the luud cf general application It would follow
that upon the result of a single trial a jn-itice of the
peace, sitting as a Court of Special Sessions, mar mulct
the coiitlotcd party iu separate penalties of $25 each to
the extent ot his property and Imprison turn trom six
mouths to six mouths, ad libitum.
Kegina vs. Cuttnwh (10 Cox ct. Cos., 4*0 It adverse to

this logical aenuenee of the rule claimed in support of
the conviction* in the case before us. One l'alne was
convicted under tho Vagrant act (5 (ieo., 4 C., S5> upon
fours-purate Informations, and sentenced upon tlir.-e of
the convictions to lie imprisoned at hard labor
for three calendar months mid upon the fourth con¬
viction to a like imprisonment to commence at the
expiratiou of the first three calendar months' imprison-
meat. L'pon an application of a writ ot habeas corpus
on a rtlle to show cause, the cumulative sentences were
sustained upon what Lord Coclcliurn. 0. J,, terms '-by
soino degree of fccbnitMl straining" of the words ol a
statute. (11 and 12 Vict 0., 4S.) Hut tor the statute ilie
prisoner would have beep discharged for the invalidity
of tbe convictions ami sentences. This is very goo I
evidence that the oomuion law as administered in
KngUnd does not authorize several romiotlons
and cumulative sentences as in tho present
cass and that the party Hlogally imprisoned
under sentence* unauthorized by law can have relief bv
haoeas coriius. Congress has thought It necessary tii
provide by statute lor the ioinder of several charges
against Hie same person, lor the same act or transaction
or lor two or more acts or transactions of tte same class
of crimes or oflencet in on* indictinoutin several counts,
but no provision is made for M'reral iudgments on one
record. [No. ID, Unite 1 Slates Statutes at Large, l<U;
United States Revised Statutes, Section 1,024.) We nave
an authoritative exposition ol tlni statute from Jujge
Nelson, late Associate .Iustlco of the supreme Court ot
the United status, a judge ot long and varied experience
in the courts of this statu and the United Stales, upon
the oonvlction of ono Albro. in tbe Circuit Court oi tho
l' in toil HtatOS, for several distinct offences, united in a
rinile indictment, under the act of Congress ra torred to.
The Oourt was moved In betiair of the government for
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end distinct punishinonts for tho several offences of
which the prisoner had been convicto.1. i be Court hold¬
ing the application uuder advisement until the succeed¬
ing term denied the application and gave a singls judg¬
ment a* tor one offence. It was held. Judge Nelson an¬
nouncing tho result of the deliberation ot hiinselt and
his associate, Judge Hall, that tho act did not change
the common law as it existed In the Stato of New York
unit was administered by the United States courts sit¬
ting iu the State, and that the government was not to
prouounoe a judgment upon conviction of a
prisoner of several offences under one in¬
dictment containing distinct coants c*c«pt as for
a siugle offence. This Is very satisfactory evidence, not
only of the true rnle of the common law, but that the
practice of imposing cumulative sentences in such a
case was unknown, and during the tiftv years of the
ludicial lite of that eminent Judge lie Mad never known
orbcaru of tbe exercise of such a power. The case goes
far to answer the argument in favor of cumulative sen¬
tences derived from the alleged practico of trying >uv-
ersl distinct offences at the same tune, as it shows that,
although such practice bo expressly authorized by
statute, tho power to inflict cumulative sentences does
not result and is not allowable. It is proper to state
that we aro indebted to the District Attorney
of tne United states prosecuting tor the govern¬
ment for a report of tills case. in Massa¬
chusetts there is a similar statute, with the addi¬
tional provision that Huceesshc Cv>nviction'. may be
had and limiting tho aggregate term of imprisonment
uuder any one indictment (Stitute of 1SSI, th. ISO,
In KngUnd various statntes have been enacted trom
tune to time, which Would not have been neccssarv hud
the rule ot tho Goiumou law been as claimed by the
learned counsol lor the prosecution. Without referring
to others it suffices to notice (14 and 15 Vict. ch. UlU.S. iji ,

which makes It lawful to Insert several c.muts in the
pinne indictment against the same person for any nam
ber of distinct acts ol n'.eaHn*. not exceeding three, that
may have been committed by him against the same per¬
son within th* space ot six months, und to proceed
thereon tor any or ad ol them. <*oe also Archibald's
Cr. Pi. and l*r., 10:b eX, pp 09, 7, 8; Geo. IV.. p. 2k, sec. 4s.)
onn reason n-islgned br the Courts ol P.ngfund for otr
mltttng the joinder of distinct misdemeanors, u hlle it Is
di'all"we«1 in felony, Is that upon a trial tor tolony the
accused lifHthe rlgntot peremptory challenge*, which
is not liven on trials for misdemeanors. To allow a

joinder of different felonies in the same iujiciment
would deprive tho prisoner of some of the cnailengei
allowed by law. which consequenco would not result by
a like joinder ot misdemeanor!. With tu tho samo rea¬
son does not exist for distinguishing between felonies
and misdemeanors, as peremptory challenges are al¬
lowed on trials for both classes of offences. Every per¬
son pus on trial for any offence not capital or not pun-
lsliab'c with Imprisonment in tae stato Prison for
ten year* or longer Is entitled to Ave peremptory
challenges. (La ws of 1817, chap. 154 > This statute gnes
one pot on trial for a misdemeanor in a Court of over
and Terminer the right to challenge peremptorily fife
of the persons drawn as jurors tor such trial. By uniting
2.0 distinct uii-demeanors in one indictment- tno ao-
ensed. when being arraigned and put on trial. Is either
entitled to 1,110 peremptory challenges or is deprived of
the right In respect to 419 of the offences.for which he is
put on trial. II tha distinct offeacos charged aro but
flity-flve or any !#-gnumber tho proportion oOhailenges
allowed or of which the accused Is deprived Is only
clianae.l. Ihu principle is the same. The joinder of
felonies is disallowed In Knglaml. because tne prisoner's
right ot challenge would be reduced, and the sa^e result
follows a joinder ol misdemeanors here, ani tbe pris¬
oner is deprived ot a rl»ht given lilm by law.
Tho reason for the distinction between felony and mis¬
demeanors in this rcspect iu 1 nglaud would forbid the
totnder ot distinct misdemeanor* in the sumo indictment
in this Slate and under onr statutes. It may he added
that prior to 047 the right ol peremptory challenges on
trials for misdemeanors was not allowed in this State,
and hence the dicta apnarenuv contradiction th* prac¬
tice lound in our reports prior to that time may well
have followed the Kngll«h ca*?*. The necessitv of tnii
legislation iho'vi that the truo rule of tho common law-
does not conntrnance the practice and the lulfinent In
the ease before us. I have examined with some eare the
cases In the courts In this State an 1 of Kngland to which
we nave been referred or which have come nnder inv
observation, and 1 find no authority for hold-
lug that the common law as it existed In England
in April, 1775, or as it exists and Is administered in this
State at this time, permits cumulative sentences to be
lmpoited upon conviction for several distinct misde-
msanors charged in different count* In a single Indict¬
ment, in tbe aggregate exceeding the punishment pre-
acrihod by law as the extreme limit of punishment, for a
single mlsdamoanor. I do not regret this. A proper ad¬
ministration of tho criminal law. as well In the politic
interest as for tho protection ot those accused ot crimos,
requires a different rule. The powsr of the Court was
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to Imprisonment for ono year and mo payment of a flne
of $21*), or ir sevaral Judgment* can t>u pronounced br a
sentence, the sain a In the aggregate duinbuting *uch
punishment ami apportioning It to the con¬
victions upon the several count*, according to
the demerits of the offences chsrga.i In eaoh,
and ooch and every o( the judgments and sent-nees
In excess ot that limit wm cotaiii non judice A Juog-
meut In the form and the exIMft alio wed nv law once
pronounced the power of the TVurt became tunetiu
officio In respect to that provocation and the Indictment,
except to see that the judcm-ut was extented. There
waino longer any reoord ar vrrdlct npon which the
court could act. I he jurisdiction over tft« person of the
condemned wai exhausted an If no prosecution h»J
ever been institnted ngamsl htm. The purposes or the
prosecution ot the Indictment had been accomplished.It the punishment for tlit offonca is fixed by statute on
jmt'tment in excesa of the itatntory limit it is void lor
the exCMa, as we have seen by adjudged
eases supra. A party held only by virtue of
judgments thus pronounced and therefore
void lor want of Jurisdiction, or by reason
of the excei* of JarUdicilon, li not (>at to hit writ of
error, bntmsv be released by Iixbea.4 corpus. It will
not answer to say that a court having power to girs a

J.articular judgment can Blve an v judgment, ami tbat a
udgment not authorised by law and contrary to law I*
merely voidable and not void ana mmt be corrected by
eiror. This would b* trifling with the law Lite liberty
ot the citizen aud the protection thrown about lain person
hv the hill of rights nnd the constitution and creating a
judicial despotism. It would be to deffe.it Ju.-rtco, nn'.Titr
the writ of habeas carpus by the mere* technicality
and Hie artificial process of reasoning There mav be
aii'l probably U a distinction between rase* where the

Ruuufiiiie&t is discretion* y, as iu i-iigland. in
ioat cases of misdemeanor anil tlioso in whl:h

there It a limit fixed by statute, as in (kit -<tate. No
court can give a judgment valid for anv purpose not
anttiorlsed by law. A prisoner condemned f#r grand
larceny, for which the statutorv punishment is Im¬
prisonment in the state Prison for a term not exceeding
fire years, and nno Is sentenced tor ten >ear«. is not.
.Iter the expiration of the flrst five years lit-lil l>r due
processor law or tfw "Judfttnont of a court ot competentJurisdiction." No court Is or can lie competent to pro-
Bounce a sentence and give judgment in open and pal¬
pable violation of a positive statute, ant a iudgment
thus g|v*u is simply void. With us. all punishments
ar« prescribed by suwu, as well as to character as to ax-
tent, and a sentence not conformable to
law, as not warranted by statute, or
which is In e*cets of the legal punishment,
is ultra vlreas, and Ilka every other act. whether ,u itoi.il
or ministerial, don* without legal autliorltv, ,s void. A
sentence to Imprisonment In toe »tste Prison for a mis¬
demeanor would bo void, as would asentenoe to imprls-
onment when only a fine was the statutorv penally. A
fine of tl.fXMfor a misdemeanor as unauthorised by Isw
would not p rote it an officer in tlfr execution of Ilic pro-
re»s lor iu collection of the nropertv ot the condemned,
#r bv detaining a person until ihe tine should he »aid.
It a court having jurisdiction ot th« person of the a."
oused and ol the ofrauce uf si litch he is charged mar I to-
p.«e any semen e o-.herthisn the Isjnl statutory iitdg-
ment, and deny the aggrieved pnrty all relief exe.rpt
upon wrll ot error, It la hut a judicial sai-

r.en-Ion ot the writ ot liabeaa corpus. TMt writ
s alike a protection against encroachment* noon the
liberty ot the clU'.eti, by the unautlion* id act, ot courts
and Judges as against any more arMtarj .. t,
The Indictment in this ease Is an anomaly, aud Is. rrob-
bablv. without precedent: left it may have been lusHfled
by tGe peculiar circuiii«tatice* cJ the rasa. Hut If a
ttatute was necessary .a trnrjland to tne loln<?<>r of three
or tour ofTeucos in one Indictment In several oiiom-and
to proceed thereon In re«pe«t to any or all of thrift. It
can hardly be olnlmnd that the common Isw allow- 10)
separate offences to be charged, an 1 a ti lal anl Cons lo¬
tion and separate piinlstiiuunis tor tllt.v distinct offences
No precedent has been found for ths practice. Ihe 1'istl
flc.it lou is to be loaud Probably In the f*rt
that gr»at wrcigs tied f>,. n pcrMtrMO, Ami
the punishment aa for a .li.gle m|si|e-
meanor was decm-d entiir' - hiaflisviate t(,
offence, and the pulilio inliid was greatlv cseitedaml
called lor what would be though! *«i arproxlm.it.- vindi¬
cation »f ths law and a svtnewhut atipropriaM punish¬ment for the offender. 1 would not be f hou -.lit to iiitfer
with tlio Ir.ai conn In respect to ihn ebarnc.. r ol the ot-
tencs or ot in* Inadequacy ol Uie siatuior> uuni .iiiiiout
upon a tingle conviction.

¦m* nrynrrr .

was l.y several Indictments It the offoneei ware distinct,but tue Court an only administer Hie law< as tliev find
tli«m, ami it is far batter that the most guilty should «s
aupe tlmn that the law should be judicially disregarded
or violated. A greatar publt* wrong would be commit
ted. ona more issung iu its tajurtoua electa anddangenms to oivii liberty and th* aauredUM*of tha law. by puoislnag a man attain*! end wtth-
out law, but nudar color ol law an-i a Iwli-talproeeeiiini, than oau result from tiia tifti of tUs great¬est offender or ih| o-jnimlsalon of the fitjhnst i«lindnalcrltnns uamstlaV .Nshhef i:w au»< or lattice nor otlf»t rsiocta oau lv» eJsr loooa tor and r,»ia »~t$ or

donbtfnl ejperfm»nts by courts offfMPm, la MT fori*
or any ox tent. From i. in* expressions of tudges and
the remark* of luxt writer*. there »«i con* color fat
the lie* that several dUUnot offence* could I* triaJ at
the »oufc tluie ; but there waa no rosi or true warrant la
tliit Mate lor *evera! and distinct judgments upon .
sliule indictment in the law, and for that reason Uit
prisoner should Maya been discharged uoon til? expira¬
tion of (hi) luitn ikonuiuut l&r ode i"64r anil tha payment
of a One of #2S0 The lodgment and orders ot tlte
t'upremu < ourt and Of the oyer ami Terminer must b«
rururaed au 1 tlie prisoner discharged.

TWkkl) VS LISOOMS.
Tho Peon!* ex rol. William M Twoed, pl.iln'.iff i»

.rror, vs. Joseph L. Liscouib. dcteo lant in error.Judg«
Kapallo..The question submitted to us in thu case Is ot
more than ordluary Importance, lu decision will re¬
sult. not merely In determining tha extent of the pun-
lament ot the particular prisoner now t>elore us but
niiiiur In establishing in tills State a role of procedure iii
criminal canes Whion will uio-t materially affect every
individual wlio may be hereafter charged with offence*
of a grade interior to felony, or in rejecting the rula
<. laiit»Ti by thu pro'ccntlon a* not founded in sound legal
principle* or consistent with our srstoin ot criminal
jurisprudence. Kor this occasion we have permitted s:i
unusually extended ills usalon of the uuestion at our
Bar during which we have heard the vie wi of eminent
counsel on both sides. an it may be atMtmed irom tb-s
great research displayed In their briefs that we hare
Been furnished Willi all the authorities in tula State, in
iin.'lund and iu the several State* of the Union, which.
In their Judgment, at least, could throw light upon tha
aablert We have also retained tho case uo ler advise¬
ment more than the usual time, during which we liare
given h careiul consideration to the authorities eited.
It Is nol my purpose new to review these authorities,
such oi them as were mostly relied upon on the argu¬
ment have been referred to ant analyzed. In tha
opinion ot my brother, Judge Allen, J., I propose simply
t<> *tate the leading reasons which, aftor fu.l redaction
upon the subject, I deem controlling, un1 which
oetcrinine inn to concur in tils conclusions
In the decision of ho grave a qu.-stiori,
the consideration whether the punishment in
ftteled In t*ls particular rase is more or Ins* than was
justly merited lias no legitimate plac e. it i> the prov¬
ince of courts to declare the law as thsv find it to be
and adjudge ua«»s accordingly; not to change or strain
the law to innKe it tit any particular case. The main
question now presented for decision is whether >.everal
separate and distinct offences, each amounting to a
mttdomeauor, upon which au indictment cuold b*
framed, tnav Ivo charged in one indictment in separate
counts and tha prisoner put oil his trial, for all tha
alleged otn-ncM-, at the satii'j time belora tho same
Jury, and in case the iury render a general
vordlct of guilty oti ail the counts, or a verdict
ot guilty ot Various specified coants. whether
'be court ha< power to pronounce a separatasentence on each count upon which th'i prisoner 11
found gullVv. and tbu» aggregate sentences on a slngli
indlctiuutit and trial to an extent far In excess of the
maximum punlaiiment proscribed by statute for tha
grade ot offenoa lor which the prisoner lias been in¬
dicted an 1 tried. Tho bare ijues.lou suggest* to every
mind accustomed to retlcct upon such subjects tho enor-
inous InlusUcu and oppression which micht result from
the a (option of the rule which an affirmative answer
to this ijuoation would establish, and dlacloeea how ef¬
fectually such a rule of prooedure would obliterate
many "of the most valuable safeguard* which
tti« law has thrown aroun.l the trial of per¬
sona accused of crime. I-aws are framicd not merely
to secure punishment of tlioso who aro Justly accused,
but to afford a fair trial to nil and iniard against convic¬
tions being obtained through improper means or in¬
fluence. ine law, therefore, furnishea, as tar as pos¬
sible, to every defendant the mean* of knowing pre
cisely of what be le Accused, of securing an impartial
jury and alt reasonable opportunity for presenting hi*
defence, «od it prohibits the introduction against him
ot any evidence not bearing rnion tha qun.stion of his
guilt ot the particular crime charged, and carefully ex-
eludes evtdonce which merely tends to create prejudice
against him by showing that he is a person ot bad char¬
acter or guilty ot crimes other than that for
which he is upon trial. Tho generally accepted ami
rocoxntzeil principle is that a man siisll be tried for only
ono crimc at a tnno, and convicted only upon ovidenco
ot the commission ot that crime, and not upon proof of
other crimes, which show him to he a fit nubjoct tor pun¬
ishment. if it were proposed at a Court of Sessions or
Over and Terminer, at which u priaonor was arraignedto'r trial upon tlttv separate inlictments for «g many
offences to try all the indictments at the same time and
before the satno iurv. the common soiihi ot every lay¬
man us well as every lawyer would rovolt at the propo¬
sition. And vet it l* ctaiund that the tame result can
he accomplished in cases of tniademeanors hyuniting all the charges lit the same indictment.
The evlli are tha same in both oases.
Evidence of each misdemeanor would naturally preju¬
dice the iury against the prisoner in determining upon
the guilt or innocence as to each of the oihera. Kvi-
donee which would he legally laadinissible as to soma
ot them would be nocciisarily admitted, t: competent, as
to some others. The prisoner might himself ho obliged
to introduce evidence to exeulpato liiinselt from some
of thfc charges ntiloh would have a bearing prejudicial
to him (though perhaps illcgitlmatelv so> on the trial of
the others. The result at which the law aims of making
cacli criminal charge depend upon iu owu merit* would
bo tru»trated if
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by tho prosecution Is soutfd. It is cqnullr sppllnsMe. sg
smiud in tbe opinion <>r my brother, Judge AH.-u, to
trials before inferior courts or magistrates up in com<
plaints for petty offence* for which they have iurisdic>
tion to imposv onlv a short term ot imprisonment. if*
vast number of surli offence* cm l>o united In one in¬
dictment and separately punished, they ran with equal
propriety be united in one Complaint ami tried together,
and the result would follow mat n magistrate or Court
Ot specif I Sessions to whom tiie legislature hail
signnd the power of trying only euch offences a« art
punishable uy fine or imprisonment not exceeding one
year. cool.f upon a sniifi- trial sentence a prisoner tor a
term exceeding the possible duration of his life. It Is
clear that the ruin claimed is subject to very serious ob¬
jections, nnd hashttle.it anything. to recommend it.
and could onlv bo main useful by being carefbUy
guarded by statutory restrictions. it thu public prose¬
cutor flints that several distinct misdemeanor* hare
been commllten, and desires the inltictlon ni separate
punishments tor esch, ho can, under existing law, «>h-
taln separate Indictments anl try each upon IU own
merits. The prisoner will tnen be enabled to avail hint,
self ol hi* right oi challenging jurors on the trial of each
indictment, and tho evidence of the prosecution and of
the dert-nco will b» contlned to the matter charged in
that indictment, an I trie punishment proportioned
within Ic rat limit# to the gravity ot the offenee
proved. It lias lotu been the nrncUce in all kind* of
orimiual cases to ftyrftt in the indictment severs^
coiipf Wa yfffnc« 'n WHSfci ftioifea.
*.'. at to tnoct in" pidence oil tue trial, thus presenting
the appearance oi changing the vsriuus offences, bat. In
fact, relating to only <.na. Hat. if ntider an inrtlotment
containing sereral counts the proofs should else lose
offences.lit tact, distinct.which might bare been sub¬
ject of separate illdictmcnts. the Court can compel the
public pro>ecu*.Dr, etthsr dnrinr the course ol the trial
or at It* elos». to olect upon which const he claims
a conviction; bnt the rulo claimed that the
prisoner can be tried at tha »Ame rim? on, 14 In tTtij|
cnse, over fifty different charges and. In cAse or eon-
victlou, punished separately on each should not, la
my judgment bo adopted, ntt'ess It can be sbuwn to have
been established by auihority to wnlch the Court, on the
principle of stare decisis might to yl< Id its own convic¬
tions of right In searching for authority for euch a
crurse of prooedure wo naturally turn in Uie first In¬
stance to tV statutes ot our own State. After diligent
search we find there nothing adapted to the enforcement
of soon a practice or recognizing its ellstenc*. On the
conirsry, alt tho iirovi.sion.s in relation ti indictment*,
trials and minlshments for crimes and misdemeanor!
seem to contemplate but a single con vie. ion and s, nuuoe
on ererr indictment. We next turn to the report* of
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In oar own court* from the orgaitlMtlon of the Jadtclarf
ol this state to the present time. Notwithstanding the
indiistrlniii resaarchosof couasel and oar own. wt are
not referred to, nor do we find a single reported csm in
which cumulative sentences have bean Imposed on n
conviction of several offence* under one indictment,
nor in which tho power to Intllot such sentences has
been sdiudged. Tha dicta on tit lis subject found in
.some 01 (lie reported opinions, are explained In the
opinion ol my associate. Judge Allen . Wc then appeal
to the experience of the of onr own
court, several of whom have prosided tor
a great number or years over courts of criminal
jurisdiction in this state, and some exercised the ofn-e
of pub.ic prts^cutor. None of tliem. sneaking either
from experience or tradition, can silo a case in which
sin 11 a power has t«een exercised or sanctioned In ihlg
State, it thus appears, as far as a negative proposition
is rtpsble o( tieing established, that there :s 110 authority
iu this State T»r the course now attempted to be sus¬
tained although o<tc.o*ion* tor such a coarse must have
frequently oecarred, and that wc are caUoJ upon to In
trodnee a new doctrine into our .iurisprnnence contrary
tontr previons practice, and. M I . .''*.11, the majority,
if not nil. of my brethren will concur with in* In
saving, contrary lo oar ideas of order nod Jus¬
tice in the administration of criminal law.
stainto* of the Cnltea slates, and of some of nurststef
Mates, and ol Knurl and. hare been referred to, wbioh Incertain tasei and under restrictions allow the joinder
ot several criminal charges in one indictment, hut thesis
statutes rather disprove than prove the right at common
lav/to pursue that oourse. Klse, whv the neeessltv of
enit' tine them t Now, what Is thn au;horttr tii>on
which we are called upon to Introduce into tbls«tm»
this new practice? It Is to be loand only In the opin ons
of Judges of courts in Rutland or a date later than thai
op) to which by our constitutbui we adopted the com
111on law of England, and unleaa in n single very
receut case. In whlc't the iinestion not ra.sed or lis
citesed or any resjion given.the Tichhome case.no
practical application of the rule ap|iears. from any of
tiie cases cited, to havf bf«o mado cU'nuls'.ing s.'0-
tences on separate counis, to an extent greater In t*le
aucregate tban coald have been Inrticted upon tthcr of
the count* a!*!)*. l'| on tbe stre 11/tit of these opiniMM
olementarv wrilece Itasn stated ft to tie the low that
virion* roisdwin-aaors may be loined >n on- Indictment
onder several counts and tried at tha eam« time, and
separate castvteltons had. although it Is co:ieriled thst
wnere the deuce autonnis to a leio-iv thrfs can be but
one oonvictlen iutd one sentenet under »ne lndieimcnt.
The same ,ta.-«iniwut has been repeated In .some Ameri¬
can cases In oilier ca««s, nnd aa these are few. and those
to he round ooulliet with each other, and none of th»m
aro authoritv nrre. it le n<« imiai to go into itiem lti le.
tall. It mav not lie oat of pi tee, however, lo rcmartt in
passing that in Massachusetts after the practio* ha.1 nb
tamed In s >mo 0/ the counties fotinded on U>csl custom
to unite and iri seteral distinct offences tin tar one he*
Indictment, the Is-glsisture ot that state enacts t .
ttattit" providing that "J wo or more count*, describing
different otifcltces. may be set forth In the complaint or
indictment depending upon the same (nots or transac¬
tions, provided that the different conrts therein art
different descriptions of the «nme act'' (Onner >1 f«tnt-
UtMof IMU C. In.) Hiis Isaciear leg^;al ve con<tcniiia-
lion of the theory of cninal.it! ve cotivl -ticn« and puntsti.
ments under one in.in tment, at there can t>e >at one
punishment for the same act, and c en iu exeieu eavs,
which aru a class tui vs«, 1.. a etatme that Staie pro¬
vides, "Hint several parlies and ^ence* may be
Included In the same complaint and tried
a', the same tunc, and successive convictions tiftd; hut
the wliolu ag^ro.:*t« term ot liMprisonHMSt un ier any
one complaint or indictment, or at one lernt of this
( ourt lor Mich violations, shall not exceed <>n« veer "

rne case cited from I'ennss Ivan.a Cominoiiwnalth vs.
Mird-nli >«..» l'enn IS.' it dot tiling what is claimed by
the prose' Miion, Is in uonilet with the settled !nr as
well ot t nelaiid xs of this state, as It would ssnctlon
the union of several Monies We hav«
been referred to no otli.-r precedents in sunport of the
doctrines claimed "hieii tall lor special observation
while the geuerai currcn*. ol judicial sentiment in oiber
States le decided I v adverse lo it. Bctore we adapt tits
dooUlne that several ml-sletr nnor* m.iy he ininc I.«
doctrine ot eoiupWAtively nneie n growtti I»t us see on
what gronnd the dlstinctiou Is made between iel»moe
and misdemeanors. whether there 1* anv distinction in
prln IpV sii iar ae tills ingulr) is concerned, and wh -llier
the diatinction I* assumed to exist undnr the
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eron l( sound there, have an* application nn 'sr thflnw*
ol this !<fato. A ve re brief e siiniliiatlon wilt show tbst
tli*i rea-ons assigned in Kngiatid for this dj»tincti »n,
e»en it »«.iiiu I there, are totniiy InappllciMe
her#. la Ptf first place It Is listnral
til Observe that tl-c (of i?wjnw"..V , i*
Ettalnni-)s or was it the time wtien ttitt doetuiuenuticldied th«r4. in U»o generxlltr orcasfts, UMIluR
arv wtili the Own Tne T:ouri tad unlimited pewvr 10
sentence lor anv (ertn, howev»r imig Th» term was
not, as here, defined ami limit-d by statute, enn.H-duenilv, althoiiih a prieoncr ml;iiit be serueu<',i4 to vn-
rlotw MoetflNvc terms of imnrisoniiient on dlff*rctti
counts in the same indictment it c -uhi nnt be MM ff»ttiie1 aggregnte of these terms was gr-Ht»r than the Cunthad power to Impose, n it chose to do so on either ot tbe
eoitmt. lint tli" m 11 masons assign In ths Rt ^. sn
caefs for the distinction iu tins r»«peet t»etwcen feioniee
and misdemeanors are these:.I he thai «
prisoner cannot t>e iris 1 for TArluiis ulrtnet frle-
tiles under one Indietinent, fier use it w m'd
embarrass hlin in his dots rice. cewKmnd the jttr,/in1
ooOfonnd tb« prUou-ir and prcjudlee In bfs chnl*eise»s
of the tur», tho law of Knslanil a! owing to fh > prisoner
a eerUtin itumber o? perempt»ry eh<sli- nges incases of
felony. Hut they say that this objection t.» 'he Joinder
of several Pffouces In one in lictni 'ii) d->.-e nog Cxis! in
..uees of misdemeanor, becaues in those < ¦!.«.* bv in . i v

ui Fm.ismi me nrfeener he- no ngnt of pteem-i'.v r
e'le lie age. Hi lls tlltnnflt t' I'latw i«S « j 1,1 m


